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DEVELOPMENT REVIEW COMMITTEE

 
Monday, February 28, 2012

 
AGENDA

 
The Monroe County Development Review Committee will conduct a meeting on Tuesday, February 28, 2012, beginning at 1:00
PM at the Marathon Government Center, Media & Conference Room (1st floor, rear hallway), 2798 Overseas Highway, Marathon,
Florida.
 
CALL TO ORDER 
 
ROLL CALL
 
DRC MEMBERS:
Townsley Schwab, Senior Director of Planning and Environmental Resources
Mike Roberts, Sr. Administrator, Environmental Resources
Joe Haberman, Planning & Development Review Manager
DOT Representative
Steve Zavalney, Captain, Fire Prevention
Public Works Department Representative
 
STAFF MEMBERS
Christine Hurley, Growth Management Division Director
Jerry Smith, Assistant Building Official
Mitch Harvey, Comprehensive Plan Manager
Mayte Santamaria, Assistant Planning Director
Rey Ortiz, Planner
Mary Wingate, Senior Floodplain Coordinator
Brian Corcoran, Senior Floodplain Coordinator
Gail Creech, Planning Commission Coordinator
 
CHANGES TO THE AGENDA 
 
MINUTES FOR APPROVAL

 
MEETING

 
NEW ITEMS:
 
1. AN ORDINANCE BY THE MONROE COUNTY BOARD OF COUNTY COMMISSIONERS ADOPTING AMENDMENTS TO
CHAPTER 122 FLOODPLAIN REGULATIONS, CLARIFYING AND DELETING CERTAIN PROVISIONS; CREATING SECTION
122-7 FLOODPLAIN CERTIFICATE OF COMPLIANCE PROGRAM; PROVIDING FOR SEVERABILITY; DIRECTING THE
DIRECTOR OF PLANNING TO FORWARD A COPY TO THE FLORIDA STATE LAND PLANNING AGENCY; PROVIDING FOR
FILING WITH THE SECRETARY OF STATE; PROVIDING FOR AN EFFECTIVE DATE.
(File 2012-023)
2012-023 SR DRC 2.28.12.PDF
 
2. AN ORDINANCE BY THE MONROE COUNTY BOARD OF COUNTY COMMISSIONERS ADOPTING AN AMENDMENT TO
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CHAPTER 122 FLOODPLAIN REGULATIONS, CREATING SECTION 122-10 PROVIDING FOR INCLUSION OF UNITED
STATES FEDERAL EMERGENCY MANAGEMENT AGENCY (FEMA) AND UNITED STATES FISH AND WILDLIFE SERVICE
(FWS) REQUIREMENTS IN FINAL PERMIT DETERMINATIONS; PROVIDING FOR SEVERABILITY; DIRECTING THE
DIRECTOR OF PLANNING TO FORWARD A COPY TO THE FLORIDA STATE LAND PLANNING AGENCY; PROVIDING FOR
FILING WITH THE SECRETARY OF STATE; PROVIDING FOR AN EFFECTIVE DATE.
(File 2012-024)
2012-024 SR DRC 02.28.12.pdf
 
3.  AN ORDINANCE BY THE MONROE COUNTY BOARD OF COUNTY COMMISSIONERS AMENDING MONROE COUNTY
CODE SECTIONS 138-27 AND 138-54 PRECLUDING THE GRANTING OF ADMINISTRATIVE RELIEF IN THE FORM OF THE
ISSUANCE OF A BUILDING PERMIT FOR LANDS WITHIN THE FLORIDA FOREVER TARGETED ACQUISITION OR TIER I
LANDS AREAS UNLESS, AFTER 60 DAYS FROM THE RECEIPT OF A COMPLETE APPLICATION FOR ADMINISTRATIVE
RELIEF, IT HAS BEEN DETERMINED THE PARCEL CANNOT BE PURCHASED FOR CONSERVATION PURPOSES BY ANY
COUNTY, STATE OR FEDERAL AGENCY OR ANY PRIVATE ENTITY;  PROVIDING FOR NOTIFICATION OF
ADMINISTRATIVE RELIEF REQUESTS TO THE DEPARTMENT OF ENVIRONMENTAL PROTECTION; PROVIDING FOR
SEVERABILITY; PROVIDING FOR REPEAL OF INCONSISTENT PROVISIONS; PROVIDING FOR TRANSMISSION TO THE
STATE LAND PLANNING AGENCY AND THE SECRETARY OF STATE; PROVIDING FOR AN EFFECTIVE DATE.
(File 2011-068)
2011-068 SR DRC 02.28.11.pdf
 
4. AN ORDINANCE BY THE MONROE COUNTY BOARD OF COUNTY COMMISSIONERS AMENDING MONROE COUNTY
CODE SECTION 130-121, AIR INSTALLATION COMPATIBLE USE ZONES OVERLAY (AICUZ), TO REVISE THE
REGULATIONS PERTAINING TO MILITARY AIRPORTS AND THE REFERENCED AICUZ MAP FIGURES, PROVIDING FOR
SEVERABILITY; PROVIDING FOR REPEAL OF CONFLICTING PROVISIONS; PROVIDING FOR TRANSMITTAL TO THE
STATE LAND PLANNING AGENCY AND THE SECRETARY OF STATE; PROVIDING FOR CODIFICATION; PROVIDING FOR
AN EFFECTIVE DATE.
(File 2012-025)
2012-025 SR DRC 02.28.12.PDF
 
ADJOURNMENT 
 
ADA ASSISTANCE: If you are a person with a disability who needs special accommodations in order to participate in this
proceeding, please contact the County Administrator's Office, by phoning (305) 292-4441, between the hours of 8:30 a.m. - 5:00
p.m., no later than five (5) calendar days prior to the scheduled meeting; if you are hearing or voice impaired, call “711”.





































































































































































































  

 
MEMORANDUM 

MONROE COUNTY PLANNING & ENVIRONMENTAL RESOURCES DEPARTMENT 
We strive to be caring, professional and fair 

 
To: Monroe County Development Review Committee & 

Townsley Schwab, Senior Director of Planning & Environmental Resources 
 

From:  Michael Roberts, CEP; PWS; Sr. Administrator/Environmental Resources 
 

Date:  February 24, 2012 
 

Subject: AN ORDINANCE BY THE MONROE COUNTY BOARD OF COUNTY 
COMMISSIONERS ADOPTING AN AMENDMENT TO CHAPTER 122 
FLOODPLAIN REGULATIONS, CREATING SECTION 122-10 INCLUSION OF 
UNITED STATES FEDERAL EMERGENCY MANAGEMENT AGENCY (FEMA) 
AND UNITED STATES FISH AND WILDLIFE SERVICE (FWS) REQUIREMENTS 
IN FINAL PERMIT DETERMINATIONS; PROVIDING FOR SEVERABILITY; 
DIRECTING THE DIRECTOR OF PLANNING TO FORWARD A COPY TO 
THE FLORIDA STATE LAND PLANNING AGENCY; PROVIDING FOR FILING 
WITH THE SECRETARY OF STATE; PROVIDING FOR AN EFFECTIVE DATE. 

 
Meeting: February 28, 2012
 1 
I REQUEST 2 
 3 

The Planning & Environmental Resources Department is proposing amendments to the text 4 
of the Monroe County Floodplain Ordinance by adding §122-10 of the Monroe County Code 5 
(MCC) in order to revise the regulations pertaining to the review of applications for 6 
floodplain development permits to address the April 2010 U.S. Fish & Wildlife Services 7 
Biological Opinion and the Reasonable & Prudent Alternatives (RPA’s) related to the 8 
Federal Emergency Management Agency’s (FEMA) administration of the National Flood 9 
Insurance Program in Monroe County.   10 
 11 

II RELEVANT PRIOR COUNTY ACTIONS AND BACKGROUND INFORMATION: 12 
 13 
In 1997 the Service completed a Biological Opinion (BO) for the effects of the NFIP on 14 
Federally protected species in the Florida Keys. The 1997 BO found the NFIP jeopardized 15 
nine species in the Keys and then in 2003 the Service re-initiated consultation and amended 16 
the 1997 BO and concluded that the effect of the NFIP would result in jeopardy on eight of 17 
10 species evaluated in the BO.  Then, a second amended complaint in 2003 was filed by the 18 
plaintiffs against FEMA and the Service pursuant to the Endangered Species Act and the 19 
Administrative Procedures Act.  The plaintiffs won a Summary Judgement and on March 29, 20 
2005 the United States District Court, Southern District of Florida (Court) issued an Order 21 
ruling the Service and FEMA violated the Endangered Species Act and the Administrative 22 
Procedures Act.   23 

 24 



  

On September 9, 2005, the Court granted the plaintiffs’ motion for an injunction against 1 
FEMA issuing flood insurance on any new residential or commercial developments in 2 
suitable habitats of federally listed species in the Keys.  The Court also ordered the Service to 3 
submit a new BO by August 9, 2006. The Service issued a new BO on August 8, 2006.  On 4 
April 1, 2008, FEMA and the Service filed an appeal with the United States Court of Appeals 5 
for the Eleventh Circuit arguing that section 7(a)(2) of the Act did not apply to FEMA’s 6 
provision of flood insurance and that FEMA had fully complied with the Court’s March 29, 7 
2005, ruling.  On February 26, 2009, the Court ordered the Service to submit a new BO by 8 
March 31, 2010 and on March 28, 2010, the Court granted a 30 day extension of this 9 
deadline.  On April 1, 2009, the United States Court of Appeals for the Eleventh Circuit 10 
affirmed the judgment of the District Court.  On April 30, 2010, the Service published the 11 
revised BO for FEMA’s administration of the NFIP in Monroe County.   12 

 13 
The BO contains Reasonable and Prudent Alternatives (RPA’s) that require Monroe County 14 
and other participating communities in the Florida Keys to revise their Flood Damage 15 
Prevention Ordinance(s) to reference and use an updated real estate list (referenced in RPA 16 
paragraph 1) within 120 days of acceptance of this BO by the Court.  Then, on December 3, 17 
2010 the Court filed a Settlement Agreement between the Plaintiffs and the Federal 18 
Defendants in which  the Federal Defendants agreed to notify the Court and the parties when 19 
Monroe County and the other “participating communities” in the Florida Keys have: 1) 20 
revised their Flood Damage Prevention Ordinance(s); and 2) implemented procedures to 21 
reference and use the updated real estate list and Species Focus Area Maps (referenced in 22 
reasonable and prudent alternative (“RPA”) paragraph 1) in compliance with paragraphs 2, 3, 23 
4, and 5 of the RPA. 24 
 25 
On November 12, 2010 the Board of County Commissioners held a public workshop to 26 
discuss the RPA’s and directed the County Attorney to intervene in Court and directed the 27 
County Administrator to task the lobbyists with this issue. 28 
 29 
On February 16, 2011 the BOCC direct4ed the County Attorney to file an appeal in the 30 
matter of Florida Key Deer, National Wildlife Federation, et. Al. v. FEMA and USFWS. 31 
 32 
On March 16, 2011, the BOCC authorized the County Attorney to file a motion for a Stay 33 
and to obtain the services of Hogan Lovells to assist the County in the appeal process.  34 
 35 
On December 2, 2011, FEMA notified Monroe County that if the County decides not to 36 
implement the RPA’s then Monroe County will be placed on probation.  37 
 38 
To prevent the County from being placed on probation under the NFIP, the County staff is 39 
recommending the Board of County Commissioners adopt Floodplain Regulations that 40 
require property owners within suitable habitat of the 9 species in the BO, to consult with 41 
FWS prior to the County accepting permit applications. The County is also requiring the 42 
property owners to agree to the conditions placed on the property by FWS before any 43 
property owner within the Focus Area can be permitted to apply for a Development Permit 44 
within the County.  45 

 46 



  

III REVIEW 1 
 2 
The Growth Management Division, the County Attorney and the County’s outside Counsel 3 
have been working closely with FEMA and the USFWS following the BOCC meeting of 4 
March 16, 2011 to reach agreement on the implementation of the RPA’s and the language for 5 
the required Ordinances.   6 
 7 
FEMA provided a draft of items for adoption to Monroe County on June 15, 2011 and 8 
provided further recommendations via e-mail on October 3, 2011 (Appendix I).  These 9 
Ordinance recommendations were developed by FEMA to meet the requirements of the 10 
RPA’s and would require the County to make permit determinations based on the Species 11 
Assessment Guides (SAGs), and in the event the impact limits of Table 18 were exceeded, 12 
ultimately deny a building permit. The FWS provided draft SAG’s that would require 13 
Monroe County to review each floodplain development permit application to determine if the 14 
parcel was on the list of RE #s that are within the species focus areas or buffers, and to 15 
confirm this by reviewing the Species Focus Area Maps provided by FEMA.  If the parcel is 16 
on the list, then Monroe County staff evaluates the application in accordance with the SAGs 17 
and make the permit determination.  In the event that the proposed development results in a 18 
“may affect” determination, then the applicant is required to consult directly with the 19 
USFWS, otherwise, Monroe County is authorized by the RPA’s to issue the building permit.  20 
 21 
The Growth Management Division asserts that the responsibility of determining the potential 22 
effects of proposed development on the covered species lies with the USFWS and not with 23 
Monroe County. 24 
 25 
Therefore, staff recommends the following addition to Section 122 Floodplain Mangement: 26 
 27 

Sec. 122-10.Inclusion of United States Federal Emergency Management Agency 28 
(FEMA) and United States Fish and Wildlife Service (FWS) Requirements in Final 29 
Permit Determinations 30 

  31 
(a) Purpose and intent. It is the purpose of Section 122-10 to implement regulations 32 
that will assure, consistent with the 10th Amendment to the U.S. Constitution, state and 33 
County regulations, proper record retention, coordination, and notification of FEMA and 34 
FWS regarding permit applications filed with or issued by Monroe County, inclusive of 35 
FEMA/FWS requirements agreed to by the applicant.  36 
 37 
(b) Lands to which this Section apply.    FEMA and FWS have provided the  Species 38 
Focus Area Maps (SFAMs) mailed to Monroe County and dated XX, 2011, and  a listing 39 
of real estate numbers of parcels (RE list) mailed to Monroe County and dated XX, 2011, 40 
that are within the SFAMs and that have been identified by FWS.   The FWS and FEMA 41 
identified properties are hereby declared to be a part of these regulations.  The SFAMs 42 
and RE list are on file at the Monroe County Clerk’s office and the Monroe County 43 
Growth Management Division Office.  44 
 45 



  

(c) Rules for interpreting SFAMs. The boundaries of the flood hazard areas shown on 1 
the FEMA SFAMs may be determined by scaling distances.  Required interpretations of 2 
those maps for precise locations of such boundaries shall be made by the County 3 
Planning Director or his/her designee, in consultation with the building official.    4 
 5 
(d) Administration of Development Approval in Species Focus Areas.  6 
 7 

a. SFA Review Required. For parcels or lots shown within the SFAMs in 8 
which an application for development permit has been made, if the SFAM 9 
indicates the parcel or lot contains only unsuitable habitat for any of the following 10 
species: Key Largo Cotton Mouse, Key Largo woodrat, Key tree-cactus, Lower 11 
Keys marsh rabbit, Eastern indigo snake, Key deer, Schaus swallowtail butterfly, 12 
silver rice rate, and Stock Island tree snail, and the parcel or lot is not listed on the 13 
RE list, the Planning Director or his/her designee shall provide for a notation in 14 
the development application permit files that indicates: 15 

i. The name of the official that made the determination;  16 
 17 
ii. The date of the determination;  18 
 19 
iii. The date of the SFAM and RE list used to make the determination.  20 

 21 
Once the determination has been made that a parcel or lot contains unsuitable habitat, 22 
action may be taken on the permit application by Monroe County staff.  23 
 24 

b. FWS Approval . For parcels or lots shown within the SFAMs in which an 25 
application for development permit has been made, if the SFAM indicates the 26 
parcel or lot contains suitable habitat for any of the following species: Key Largo 27 
Cotton Mouse, Key Largo woodrat, Key tree-cactus, Lower Keys marsh rabbit, 28 
Eastern indigo snake, Key deer, Schaus swallowtail butterfly, silver rice rat, 29 
and/or Stock Island tree snail, and the parcel or lot is listed on the RE list, the 30 
Planning Director or his/her designee shall require property owners to apply to 31 
FWS for any FWS required approval or FWS building conditions prior to issuing 32 
any development approval and shall require the following: 33 

 34 
i. Property owners shall request FWS review prior to applying for 35 
any Monroe County permit for new development.  36 

 37 
ii. Once the property owner has received from the FWS a letter 38 
stating the results of the FWS review, the letter shall be submitted to the 39 
County, accompanied by a County form for a Monroe County Permit.  40 
 41 
iii. Based on the requirements contained in the FWS letter, the County 42 
shall require the owner of the property to sign a form acknowledging 43 
agreement to the FWS conditions and the County shall maintain the 44 
acknowledgement form in the permit file.  45 

 46 



  

iv. The County shall, based on the acknowledgement form from the 1 
property owner, incorporate the FWS letter conditions into any final 2 
Monroe County development permit.  3 

 4 
v. If the property owner does not agree to the FWS conditions, the 5 
County shall not accept the application for development permit.  6 

 7 
c. Enforcement. Violation of this section, including any development 8 
constructed not in accordance with the owner acknowledged FWS conditions, are 9 
hereby deemed to be violations of the County Code and may be enforced as 10 
follows: 11 

 12 
i. The County may utilize the administrative enforcement procedures 13 
set forth in Chapter 8, Monroe County Code of Ordinances;  14 
 15 
ii. The County’s Growth Management Director may make a formal 16 
complaint to the U.S. FWS Office of Law Enforcement;  17 
 18 
iii. The County may file an action in a court of competent jurisdiction 19 
seeking damages as well as injunctive and/or equitable relief; and/or 20 
 21 
iv. Knowing violations of this section may be prosecuted in the same 22 
manner as misdemeanors are prosecuted in the name of the State in a court 23 
having jurisdiction of misdemeanors by the prosecuting attorney thereof 24 
and upon conviction shall be punished by a fine not to exceed $500 and/or 25 
imprisonment in the county jail not to exceed 60 days.  Each day a 26 
violation exists shall constitute a separate offense.   27 

 28 
Section 2. Severability language to be inserted 29 

 30 
Section 3. Effective date language to be inserted 31 

 32 
IV RECOMMENDATION 33 
 34 

Staff has found that the proposed text amendment would be consistent with the provisions of 35 
§102-158(d)(5)(b): 1. Changed projections (e.g., regarding public service needs) from those 36 
on which the text or boundary was based; 2. Changed assumptions (e.g., regarding 37 
demographic trends); 3. Data errors, including errors in mapping, vegetative types and 38 
natural features described in volume I of the plan; 4. New issues; 5. Recognition of a need for 39 
additional detail or comprehensiveness; or 6. Data updates.   40 
 41 
Specifically, staff has found that the proposed text amendments are necessary due to new 42 
issues associated with FEMAs administration of the NFIP. 43 

 44 
Staff recommends that the Board of County Commissioners amend the Monroe County Code 45 
as stated in the text of this staff report. 46 
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MEMORANDUM 

MONROE COUNTY PLANNING & ENVIRONMENTAL RESOURCES DEPARTMENT 
We strive to be caring, professional and fair 

 
To: Monroe County Development Review Committee & 
 Townsley Schwab, Senior Director of Planning & Environmental Resources  
 
 

From:  Mitchell N. Harvey, AICP, Comprehensive Planning Manager  
 

Date:  February 22, 2012   
 

Subject: AN ORDINANCE BY THE MONROE COUNTY BOARD OF 
COUNTY COMMISSIONERS AMENDING MONROE COUNTY 
CODE SECTIONS 138-27 AND 138-54 PRECLUDING THE 
GRANTING OF ADMINISTRATIVE RELIEF IN THE FORM OF 
THE ISSUANCE OF A BUILDING PERMIT FOR LANDS 
WITHIN THE FLORIDA FOREVER TARGETED ACQUISITION 
OR TIER I LANDS AREAS UNLESS, AFTER 60 DAYS FROM 
THE RECEIPT OF A COMPLETE APPLICATION FOR 
ADMINISTRATIVE RELIEF, IT HAS BEEN DETERMINED THE 
PARCEL CANNOT BE PURCHASED FOR CONSERVATION 
PURPOSES BY ANY COUNTY, STATE OR FEDERAL AGENCY 
OR ANY PRIVATE ENTITY; AND  THE COUNTY SHALL 
ROUTINELY NOTIFY DEPARTMENT OF ENVIRONMENTAL 
PROTECTION OF UPCOMING ADMINISTRATIVE RELIEF 
REQUESTS AT LEAST 6 MONTHS PRIOR TO THE DEADLINE 
FOR ADMINISTRATIVE RELIEF; AMENDING PROCEDURES 
AND DELETING  OBSOLETE PROVISIONS; PROVIDING FOR 
SEVERABILITY; PROVIDING FOR REPEAL OF 
INCONSISTENT PROVISIONS; PROVIDING FOR 
TRANSMISSION TO THE STATE LAND PLANNING AGENCY 
AND THE SECRETARY OF STATE; PROVIDING FOR AN 
EFFECTIVE DATE. 

 
Meeting: February 28, 2012
 1 
I REQUEST 2 

 3 
The Planning & Environmental Resources Department is proposing an amendment to the text 4 
of Monroe County Code (MCC) §138-27 and 138-54 to preclude the granting of 5 
administrative relief in the form of the issuance of a building permit for lands within the 6 
Florida Forever targeted acquisition or Tier I lands areas unless, after 60 days from the 7 
receipt of a complete application for administrative relief, it has been determined the parcel 8 
cannot be purchased for conservation purposes by any county, state or federal agency or any 9 
private entity.  The County shall also routinely notify the Florida Department of 10 
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Environmental Protection of upcoming administrative relief requests at least 6 months prior 1 
to the deadline for administrative relief.   2 
 3 

II RELEVANT PRIOR COUNTY ACTIONS AND BACKGROUND INFORMATION 4 
 5 
Draft Rule 28-20.140, F.A.C., included a Work Program task requiring Monroe County to 6 
“adopt a comprehensive plan policy to require that administrative relief in the form of the 7 
issuance of a building permit is not allowed for lands within the Florida Forever targeted 8 
acquisition or Tier I lands areas unless, after 60 days from the receipt of a complete 9 
application for administrative relief, it has been determined the parcel will not be purchased 10 
for conservation purposes by any county, state or federal agency or any private entity.  The 11 
County shall routinely notify Department of Environmental Protection of upcoming 12 
administrative relief requests at least 6 months prior to the deadline for administrative relief.” 13 

 14 
Pursuant to Draft Rule 28-20.140, F.A.C., the Monroe County Year 2010 Comprehensive 15 
Plan was amended by the Board of County Commissioners to create Policy 101.6.6. The 16 
following Policy 101.6.6 was adopted by the BOCC on October 22, 2009, which became 17 
effective on December 31, 2009, pursuant to a Florida Department of Community Affairs 18 
Notice of Intent to find Monroe County Comprehensive Plan Amendment 09-2 In- 19 
Compliance, Docket No. 09-2-NOI-4401-(A)-(I), dated December 10. 2009.  20 
 21 

Policy 101.6.6: Monroe County shall preclude the granting of administrative relief in 22 
the form of the issuance of a building permit for lands within the Florida Forever 23 
targeted acquisition or Tier I lands areas unless, after 60 days from the receipt of a 24 
complete application for administrative relief, it has been determined the parcel 25 
cannot be purchased for conservation purposes by any county, state or federal 26 
agency or any private entity.  The County shall routinely notify Department of 27 
Environmental Protection of upcoming administrative relief requests at least 6 28 
months prior to the deadline for administrative relief. 29 

  30 
Rule 28-20.140, F.A.C. was subsequently revised and approved by the Florida 31 
Administration Commission, adopted by the Florida Legislature on April 1, 2011, and 32 
became effective on July 1, 2011. Rule 28-20.140(5)(a)8, F.A.C. includes a Work Program 33 
task which states: 34 

 35 
By July 1, 2012, Monroe County shall adopt Land Development Regulations to 36 
require that administrative relief in the form of the issuance of a building permit is 37 
not allowed for lands within the Florida Forever targeted acquisition areas or Tier I 38 
lands unless, after 60 days from the receipt of a complete application for 39 
administrative relief, it has been determined the parcel will not be purchased by any 40 
county, state, federal or any private entity. The County shall develop a mechanism to 41 
routinely notify the Department of Environmental Protection of upcoming 42 
administrative relief requests at least 6 months prior to the deadline for 43 
administrative relief. 44 

 45 
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Rule 28-20.140, F.A.C. implements Section 380.0552(4) of the Florida Statutes.  The Rule 1 
requires Monroe County to report annually to the Administration Commission describing its 2 
progress in completing the remaining work program tasks, including the task described 3 
above.  If Work Program tasks are not completed, the Administration Commission may 4 
recommend that the unit cap for residential development be reduced by 20 percent for the 5 
following ROGO year. 6 
 7 
The proposed amendment to the Monroe County Land Development Code implements Rule 8 
28-20.140(5)(a)8, F.A.C., within the timeframe specified by the Rule, and Comprehensive 9 
Plan Policy 101.6.6.  The amendment is intended to implement the Carrying Capacity Report 10 
(as specified in the Rule) and provide another opportunity to coordinate and evaluate lands 11 
with sensitive habitat and targeted for acquisition. 12 

 13 
III REVIEW 14 

 15 
The following proposed amendment to Monroe County Code Sections 138-27 and 138-54  16 
will serve as the corresponding Land Development Code which implements Policy 101.6.6 of 17 
the Monroe County 2010 Comprehensive Plan and Rule 28-20-140(5)(a)8, F.A.C. Staff 18 
recommends the following changes (Deletions are stricken through and additions are 19 
underlined. Text to remain the same is black): 20 

 21 
Sec. 138-27. Administrative Relief (ROGO). 22 

(a) Eligibility. An applicant for an allocation award is eligible for administrative relief if: 23 
(1) The application complies with all requirements of the dwelling unit allocation 24 
system; 25 
(2) The application was considered in the first 16 consecutive quarterly allocation 26 
periods; and 27 
(3)  The applicant has not received an allocation award. 28 

 29 
(b) Notification of eligibility. Within 30 days of the finalization of evaluation rankings by 30 
the planning commission, any applicant determined to be eligible for administrative relief 31 
pursuant to subsection (a) of this section shall be notified of the applicant's eligibility for 32 
administrative relief by certified mail, return receipt requested.  33 

 34 
(c) Application. An application for administrative relief shall be made on a form prescribed 35 
by the director of planning director and may be filed with the planning and environmental 36 
resources department no earlier than the conclusion of the 16th quarterly allocation period 37 
and no later than 180 days following the close of the 16th quarterly allocation period. 38 

 39 
(d) Monroe County shall preclude the granting of administrative relief in the form of the 40 
issuance of a building permit for lands within the Florida Forever targeted acquisition or 41 
Tier I lands areas unless, after 60 days from the receipt of a complete application for 42 
administrative relief, it has been determined the parcel cannot be purchased for 43 
conservation purposes by any county, state or federal agency or any private entity.  The 44 
County shall routinely notify State of Department of Environmental Protection of 45 



Page 4 of 6 (File #2011-068)  

upcoming administrative relief requests at least 6 months prior to the deadline for 1 
administrative relief. 2 
   3 
(d) (e)  Forwarding application to board of county commissioners. Upon the filing of an 4 
application for administrative relief, the director of planning shall forward to the board all 5 
relevant files and records relating to the subject applications. Failure to file an application 6 
shall constitute a waiver of any rights under this section to assert that the subject property 7 
has been taken by the county without payment of just compensation as a result of the 8 
dwelling unit allocation system. 9 
 10 
(e) (f)  Public hearing. Upon receipt of an application for administrative relief, the board 11 
shall notice and hold a public hearing at which the applicant will be given an opportunity to 12 
be heard. The board may review the relevant applications and applicable evaluation 13 
ranking, taking testimony from county staff and others as may be necessary and hear 14 
testimony and review documentary evidence submitted by the applicant. 15 
 16 
(f) (g)  Board's of county commissioner’s action. At the conclusion of the public hearing, 17 
the board of county commissioners may take any or a combination of the following actions: 18 

(1)   Offer to purchase the property at its fair market value as its preferred action if the 19 
property is located within: 20 

a.   A designated tier I area; 21 
b.   A designated tier II area (Big Pine Key and No Name Key); 22 
c.   A designated tier III-A area (special protection area); or 23 
d.   A designated tier III area on a nonwaterfront lot suitable for affordable 24 
housing. 25 

(2)   Grant the applicant an allocation award for all or a number of dwelling units 26 
requested in the next succeeding quarterly allocation period or extended pro rata over 27 
several succeeding quarterly allocation periods as the preferred action for buildable 28 
properties not meeting any of the criteria in subsection (f)(1) of this section. 29 
(3)   Suggest or provide such other relief as may be necessary and appropriate. 30 
 31 

(g) (h)  Limits on administrative allocations per quarter. The number of allocations that 32 
may be awarded under administrative relief in any one quarter shall be no more than 50 33 
percent of the total available market rate allocations available in a quarter for that subarea. 34 
Any allocations in excess of 50 percent shall be extended into the succeeding quarter or 35 
quarters until the number of such allocations is 50 percent or less of the total number of 36 
market rate allocations available to be awarded. 37 

 38 
Sec. 138-54. Administrative Relief (NROGO). 39 

 40 
(a) Eligibility. An applicant is eligible for administrative relief under the provisions of this 41 
section if all the following criteria are met:  42 

(1) The applicant has complied with all requirements of the nonresidential permit 43 
allocation system; 44 
(2) The subject application has not been withdrawn; and 45 
(3) The subject application has been considered in the first four consecutive 46 
annual allocation periods and has failed to receive an allocation award.  47 
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 1 
(b) Application. An application for administrative relief shall be made on a form prescribed 2 
by the director of planning director and may be filed with the planning and environmental 3 
resources department no earlier than the conclusion of the fourth allocation period and no 4 
later than 120 days following the close of the fourth annual allocation period.  5 
 6 
(c) Waiver of rights. Failure to file an application shall constitute a waiver of any rights 7 
under this section to assert that the subject property has been taken by the county without 8 
payment of just compensation as a result of the nonresidential floor area allocation system. 9 
 10 
(d) Monroe County shall preclude the granting of administrative relief in the form of the 11 
issuance of a building permit for lands within the Florida Forever targeted acquisition or 12 
Tier I lands areas unless, after 60 days from the receipt of a complete application for 13 
administrative relief, it has been determined the parcel cannot be purchased for 14 
conservation purposes by any county, state or federal agency or any private entity.  The 15 
County shall routinely notify State of Florida Department of Environmental Protection of 16 
upcoming administrative relief requests at least 6 months prior to the deadline for 17 
administrative relief. 18 
   19 
(d)  (e)  Processing and review by planning director. Upon the filing of an application for 20 
administrative relief, the director of planning shall prepare a written report with 21 
recommendation and forward the report to the board of county commissioners along with 22 
all relevant files and records relating to the subject application. The planning director shall 23 
advertise and schedule a public hearing for consideration of the application by the board of 24 
county commissioners. 25 
 26 
(e)  (f)  Public hearing. At a public hearing, the board of county commissioners may review 27 
the relevant application and application evaluation ranking, taking testimony from county 28 
staff and others as may be necessary and review documentary evidence submitted by the 29 
applicant. 30 
 31 
(f)  (g)  Board of county commissioners action. At the conclusion of the public hearing, the 32 
board of county commissioners may take any or a combination of the following actions: 33 

(1)   Offer to purchase the property at fair market value as the preferred action if the 34 
property is location within: 35 

a.   A designated tier I area; 36 
b.   A designated tier II area (Big Pine Key and No Name Key); 37 
c.   A designated tier III-A area (special protection area); or 38 
d.   A designated tier III area on a nonwaterfront lot suitable for affordable 39 
housing. 40 

(2)   Grant the applicant an allocation award for all or part of the nonresidential floor area 41 
requested in the next allocation award as the preferred option for buildable properties not 42 
meeting the criteria in subsection (f)(1) of this section. 43 
(3)   Suggest such other relief as may be necessary and appropriate. 44 

 45 
 46 
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IV RECOMMENDATION 1 
 2 

Staff has found that the proposed text amendment is consistent with the provisions of MCC 3 
§102-158(d)(5)(b): 1. Changed projections (e.g., regarding public service needs) from those 4 
on which the text or boundary was based; 2. Changed assumptions (e.g., regarding 5 
demographic trends); 3. Data errors, including errors in mapping, vegetative types and 6 
natural features described in volume I of the plan; 4. New issues; 5. Recognition of a need for 7 
additional detail or comprehensiveness; or 6. Data updates.   8 
 9 
 10 
Staff has found that the proposed text amendments are necessary due to new issues (§102-11 
158(d)(5)(b)4.) resulting from the adoption of Rule 28-20.140, F.A.C., which established the 12 
new Monroe County Work Program to implement and further the Florida Keys Area of 13 
Critical State Concern designation (Section 380, F.S.).   14 
 15 
Staff recommends that the Board of County Commissioners amend the Monroe County Code 16 
as stated in the text of the staff report. 17 
 18 

V  EXHIBITS 19 
 20 
 A. BOCC Ordinance No, 034-2009 21 
 B. Notice of Intent for Amendment 09-02 22 
 C. Rule 28-20.140, Florida Administrative Code 23 
 D. Draft BOCC Ordinance to Amend the Monroe County Code 24 
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