ORDINANCE NO, 032-2001

AN ORDINANCE AMENDING THE MONROE COUNTY CODE
BY ADDING SECTION 9.5-124, NON-RESIDENTIAL RATE OF
GROWTH ORDINANCE (NROGO); PROVIDING FOR THE
SEVERABILITY; PROVIDING FOR THE REPEAL OF ALL
ORDINANCES INCONSISTENT HEREWITH; PROVIDING FOR
THE INCORPORATION INTO THE MONROE COUNTY CODE;
AND DIRECTING THE CLERK OF THE COURT OF THE BOARD
TO FORWARD A CERTIFIED COPY OF THIS ORDINANCE TO
THE FLORIDA DEPARTMENT OF COMMUNITY AFFAIRS AND
PROVIDING AN EFFECTIVE DATE

WHEREAS, The Monroe County Board of County Commissioners, during a regular
meeting held on July 21, 2001, conducted a review and consideration of the request for an
amendment to add Section 9.5-124 (NROGO) to the Monroe County Code to provide for an
allocation system for non-residential floor area, which maintains the ratio of residential to non-
residential development as required in the 2010 Comprehensive Plan; and

WHEREAS, Policy 101.3 of the Monroe County Year 2010 Comprehensive Plan (2010
Plan) requires Monroe County to regulate non-residential development to maintain a balance of
land uses; and

WHEREAS, Policy 101.3.1 specifies that a permit allocation system, comprised of a
residential permit allocation system and a commercial permit allocation system, be adopted; and

WHEREAS, pursuant to Policy 101.3.3, Monroe County shall maintain a ratio of
approximately 239 square feet of non-residential development for each new residential unit
permitted through the permit allocation system; and

WHEREAS, on January 4, 1996, the county instituted a de facto moratorium because the
amount of non-residential floor area permitted between the adoption of the 2010 Plan and the
effective date of the Plan exceeded the 239 feet ratio established by the Plan; and

WHEREAS, residential development has continued and by December 2000 had equaled
the non-residential permits issued; and

WHEREAS, Policy 101.5.5 requires the County to implement a permit allocation and
point system for non-residential development; and

WHEREAS, the point system was modified to better fulfill Objective 101.5, to
encourage redevelopment, maintain and enhance the community character, protect natural
resources, encourage a. compact pattern of development, and to encourage the development of
affordable housing.

WHEREAS, an Employee Fair Share Impact Fee is established because all new non-
residential floor area creates a need for employee housing and the availability and stability of
employee housing is essential for the economic health of Monroe County.



WHEREAS, the Development Review Committee met on February 15, 2001 and
conducted a public meeting and recommended approval to the Planning Commission of the
proposed amendments; and

WHEREAS, the Monroe County Planning Commission reviewed the draft ordinance,
took testimony during a public hearing conducted at seven meetings between February 28 and
June 13, 2001, and recommend approval to the Board of County Commissioners of the addition
to the text of the Monroe County Land Development Regulations, Section 9.5-124 (NROGO) as
indicated in Resolution P42-01; and

WHEREAS, the Board of County Commissioners examined the proposed addition of
Section 9.5-124 (NROGO) to the Monroe County Code submitted by the Monroe County Growth
Management Division and recommended by the Monroe County Planning Commission; and

WHEREAS, the Monroe County Board of County Commissioners hereby supports the
decision of the Planning Commission and recommendations of the Growth Management staff;
and

WHEREAS, it is the desire of the Board that the following amendment to the County
Code be approved, adopted, and transmitted to the state land planning agency for approval; and

NOW THEREFORE; BE IT ORDAINED BY THE BOARD OF COUNTY
COMMISSIONERS OF MONROE COUNTY, FLORIDA, THAT

Section 1. The Monroe County Code is amended to add Section 9.5-124 to read as follows:
Sec. 9.5-124. Non-residential rate of growth ordinance (NROGO).

(a) Purpose and intent: The purposes and intent of the non-residential rate of growth
ordinance are:

(1) To facilitate implementation of goals, objectives and policies set forth in the
comprehensive plan relating to maintaining a balance between residential and non-
residential growth.

(1) To maintain a ratio of approximately 239 square feet of non-residential floor area for
each new residential permit issued through the residential rate of growth ordinance
(ROGO).

(3) To promote the upgrading and expansion of existing small-size businesses and to
retain the predominately small scale character of non-residential development in the
Florida Keys.

(4) To regulate the rate and location of non-residential development in order to further
deter deterioration of public facility service levels, environmental degradation and
potential land use conflicts.

(5) To allocate the non-residential floor area annually hereunder, based on the goals,
objectives and policies of the comprehensive plan and the Livable CommuniKeys
master plans.



(b) Definitions: The words and phrases used in this section shall have the meanings
prescribed in this chapter, except as otherwise indicated as follows:

Annual allocation period means the twelve-month period beginning on July 14, 2001,
and subsequent one-year periods which is used to determine the amount of non-residential floor
area to be allocated based on the number of ROGO allocations to be issued in the upcoming
ROGO year.

Allocation date means the specific date and time by which applications for the NROGO
allocation applications will be accepted and processed.

Annual non-residential ROGO allocation means the maximum floor area for which
building permits may be issued during an annual allocation period.

Community master plan means a plan adopted by the Board of County Commissioners as
part of the Monroe County Livable CommuniKeys Program.

Controlling date has the same meaning as the definition Sec. 9.5-120 (b), except it shall
apply to NROGO applications under this section.

Historic Resources means a building, structure, site, or object listed or eligible for listing
individually or as a contributing resource in a district in the National Register of Historic Places,
the State Inventory of Historic Resources or the Monroe County Register of Designated Historic
Properties.

Infill means development or redevelopment of land that has been bypassed, remained
vacant, and/or underused in otherwise built up areas, which are serviced by existing
infrastructure.

Infill site means any parcel or parcels of land that meets any one of the following criteria:

1. Has been designated as appropriate for non-residential development in an adopted
community master plan, or

2. Located within two hundred (200) feet of an existing non-residential use in the
Industrial (I), Marine Industrial (MI), Urban Commercial (UC), Sub Urban
Commercial (SC), and Mixed Use (MU) Districts, as measured from property line to
property line, which fronts on the same side of the public right-of-way as the subject

property, or

3. Has existing non-residential uses with more than five hundred (500) square feet of
lawfully established non-residential floor area.

Non-residential floor area means the sum of the gross floor area for a non-residential
structure as defined in Sec. 9.5-4, any areas used for the provision of food and beverage services
and seating whether covered or uncovered, and all covered, unenclosed areas except for
walkways, stairways, entryways, parking and loading. Non-residential floor area is not space
occupied by transient residential and institutional residential principal uses.

Non-residential ROGO allocation means the maximum amount of non-residential floor
area for which building permits may be issued in a given time period.



Non-residential ROGO allocation award means the approval of a non-residential ROGO
application for the issuance of a building permit to authorize construction of new non-residential
floor area.

Site means the parcel(s) of land or parcels required to be aggregated under Sec. 9.5-256
to be developed or from which existing non-residential floor area is to be transferred or received.

Sunshade means an unenclosed structure used as protection from the weather.

Storage area means the outdoor storage of boats, campers, equipment, and materials for
more than 24 hours. This is considered a light industrial use and does not include waste transfer
stations, junkyards or other heavy industrial uses.

Sec. 9.5-124.1. General provisions.

(a) Non-residential ROGO allocation award required: No building permit shall be

issued after January 4, 1996, that results in additional non-residential floor area on a site unless

that non-residential development has received a non-residential allocation award, or is determined
to be exempt as provided below.

(b) Applicable geographic area: The NROGO allocation system shall apply within the
unincorporated area of Monroe County, Florida.

Sec. 9.5-124.2. Type of development affected.

(a) The NROGO shall apply to the development of non-residential floor area and other uses
as described in subsection (b) and (c) below for which a building permit or development approval
is required by this chapter and for which building permits have not been issued prior to the
effective date of the non-residential permit allocation system.

(b) Not withstanding the provisions of Sec. 9.5-4 (D-8) Development, the following new
uses shall be prohibited until appropriate areas are so designated in a community master plan:

(1) Commercial retail high-intensity uses that generate more than one hundred and fifty
(150) trips per thousand (1,000) square feet of floor area.

(2) Storage areas, as a principal use.

(3) Outdoor retail sales areas on a vacant lot and any new or expanded outdoor retail sales
associated with structures of less than five hundred (500) square feet of floor area.

(c) New or expanded outdoor retail sales associated with a lawfully established structure,
existing on the effective date of this ordinance, of at least five hundred (500) square feet of floor
area may be permitted with a minimum of a minor conditional use approval.

Sec. 9.5-124.3. Type of development not affected.

(a) The NROGO shall not apply to the development described below:



(1) Development with no net increase in non-residential floor area: The redevelopment,
rehabilitation or replacement of any lawfully established non-residential floor area
which does not increase the amount of non-residential floor area greater than that
which existed on the site prior to the redevelopment, rehabilitation or replacement.

(2) Areas exempted from residential ROGO: Any area of unincorporated Monroe County
exempted from residential ROGO as provided for in Sec. 9.5-120.4.

(3) Public/governmental ~ uses:  Public/governmental uses, including capital
improvements [as defined by Sec. 9.5-4 (C-5)] and public buildings [as defined by
Sec. 9.5-4 (P-18)].

(4) Development activity for certain not-for-profit organizations: Non-residential
development activity by federally tax exempt not-for-profit educational, scientific,
religious, social, cultural and recreational organizations which predominately serve
the county’s permanent population if approved by the Planning Commission after
review by the planning director.

(5) Vested rights: Landowners with a valid, unexpired development of regional impact
approval granted by the county prior to January 4, 1996, (effective date of the
comprehensive plan) or an approved vesting determination by the county from the
non-residential allocation requirements of this section and the comprehensive plan.

(6) De minimis expansion of non-residential floor area: The cumulative expansion, after
January 4, 1996, of any existing non-residential floor area by one hundred (100)
square feet or less.

(7) Industrial uses: Industrial uses in the Maritime Industrial (MI) and the Industrial (T)
Land Use Districts provided that the floor area is restricted to manufacturing,
assembly, wholesaling, and distribution uses. All other uses which, may be permitted
in the Land Use District are subject to the requirements of this Ordinance and will
require a Non-Residential Rate of the Growth Ordinance (NROGO) allocation.

(8) Agriculture/Aquacultural uses: Lawfully established agricultural and aquacultural
uses in the Agricultural and Aquaculture Use Overlay (A).

(9) Sunshade: Unenclosed sunshades comprising in total not more than two hundred
(200) square feet may be permitted for an existing lawfully established use.

(10)  Transfer off-site of existing non-residential floor area: The demolition and
transfer off-site of non-residential floor area from a sender site and the development
of the transferred non-residential floor area on a receiver site in accordance with the
following procedures and criteria:

a. Eligibility of sender floor area: Only non-residential floor area within an enclosed
structure, as defined in Sec. 9.5-4 (F-9), not including uncovered areas designated for
food and beverage services and seating, shall be eligible for transfer. Non-residential
floor area shall meet all the following criteria:

i. Be lawfully established; and



ii.

Is not be contained within a structure of historic value or a structure which
contributes significantly to the character of the streetscape; and

Is not located within any area of unincorporated Monroe County exempted
from residential ROGO as provided for in Sec. 9.5-120.4 or exempted from
NROGO under subsections (3), (4), (6), (7), or (8) above.

b. Criteria for redevelopment of non-residential floor area off-site: In order to redevelop
off-site, a receiver site shall be evaluated for site conditions and shall meet all of the
following criteria:

i.

ii.

iii.

iv.

Vi.

vii.

viii.

Has existing lawfully established non-residential floor area or is an infill site;
and

Is located in the same ROGO subarea as the sender site; and

Is not a commercial retail high intensity use which will generate more than
150 trips per one thousand (1000) square feet of floor area; and

Is not located on Big Pine Key, No Name Key or within a CARL acquisition
area; and

Receives no negative environmental points when evaluated pursuant to Sec.
9.5-124.8 (a) (4) or (5) or (6); and

Is not located in a "V" zone pursuant to Sec. 9.5-124.8 (a) (8), and

Is not located in a coastal barrier resources system pursuant to Sec. 9.5-124.8

(a) (9); and

Is not located in an offshore island/conservation land protection area
pursuant to Sec. 9.5-124.8 (a) (10).

c. Limitations on the amount of non-residential floor area which may be transferred to
any one site: The amount of non-residential floor area which may be transferred to
any one site shall be as follows:

i.

ii.

iil.

No more than a maximum cumulative total of four thousand (4,000) square
feet of non-residential floor area may be transferred to any one site.

A receiving structure with existing non-residential floor area shall not be
expanded using transferred floor area if the expansion results in a structure
with more than ten thousand (10,000) square feet of non-residential floor
area, except within the Urban Commercial Land Use District where a
structure may be expanded to a maximum total of fifty thousand (50,000)
square feet of non-residential floor area.

The amount of non-residential floor area that may be transferred to or from a
site shall not be less than two hundred (200) square feet and shall be in
increments of “100” (i.e., 200, 300, 400, etc.) square feet.



d. Procedures for transfer of non-residential floor area: The following procedures shall
be followed for permitting transfer of non-residential floor area off site:

i. A pre-application conference and at a minimum, a minor conditional use
approval shall be required for both the sender site and the receiver site.

ii. The sender non-residential floor area shall be assigned a unique identifier
number(s), for each one hundred (100) square foot increments, that shall be
used for tracking and monitoring by the planning department. The unique
identifier number shall be itemized in the conditional use orders and building
permits required for both the sender and receiver sites. All floor area to be
transferred shall be rounded to the nearest one hundred (100) square feet.

iii. No building permit shall be issued for the non-residential floor area on the
receiver site until the sending site structure is demolished as per an issued
demolition permit and a final inspection for the demolished floor space has
been completed by the building department.

Sec.9.5-124.4. NROGO allocations.

(a) Maximum amount of available floor area for the annual non-residential ROGO
allocations: The maximum amount of floor area available for allocation under NROGO shall be
determined by multiplying the number of residential permits available for the annual residential
allocation period year by two-hundred thirty-nine (239) square feet and rounding the product to
the nearest one hundred (100) square feet. This maximum total may be adjusted as provided for
in subsection 9.5-124.6(a). For the first annual allocation period, the maximum amount of floor
area that may be made available for allocation is to be based upon the number of permits issued
under ROGO, starting with the Third Quarter, ROGO Year 1 (starting April 14, 1993) through
ROGO Year 9 (ending July 13, 2001) and number of ROGO allocations to be made in ROGO
Year 10, reduced by the amount of non-residential floor area approved in permits, issued after
the adoption of the comprehensive plan on April 15, 1993. Any remaining part of the maximum
annual allocation not made available for allocation in an annual allocation period by the Board of
County Commissioners in Sec. 124.4 (g) shall be carried over to the next annual allocation
period.

(b) Maximum allocation of non-residential floor area by site: The amount of non-
residential floor area to be allocated shall be limited to a maximum of two-thousand five hundred
(2,500) square feet for any one site, except for sites designated for non-residential development in
a community master plan. For sites located within a community master plan, the maximum
allocation shall only be limited by the maximum floor area per structure in subsection (c) below.

(c) Maximum floor area per structure: An existing structure shall not receive an
allocation that expands the structure to more than ten thousand (10,000) square feet of non-
residential floor area, except that non-residential floor area of structures in the Urban Commercial
Land Use District may be expanded to not more than fifty thousand (50,000) square feet.

(d) Large and small size allocations: A minimum of seventy-five percent (75%) of the
available floor area to be allocated in any annual allocation period shall be for applications
requesting floor area of two thousand five hundred (2,500) square feet or less. The remaining
twenty-five percent (25%) may be allocated to applications requesting floor area of more than
two thousand five hundred (2,500) square feet.



(e) Annual allocation and semiannual allocation periods: The maximum annual amount
of non-residential floor area which may be made available for allocation and the distribution
between small (2,500 square feet or less) and large ( more than 2,500 square feet) allocations
shall be established by the Board of County Commissioners consistent with the provisions of Sec.
9.5-124.4 (a) and (d) upon the recommendation of the Planning Commission and planning
director as set forth in Sec. 124.4 (g). The allocation shall be made available on acounty-wide
basis. The amount of non-residential floor area which, may be made available for each allocation
period as determined in Sec. 9.5-124.4 (g), may be available for allocation awards after the first
allocation date of that year. Any floor area not allocated in this first allocation or floor area that
becomes available later in the current allocation period under provisions of Sec. 9.5-124.6 (a)
may be made available for allocation awards after a second allocation date.

(f) Allocation dates: To be considered for an allocation award, all NROGO applications
must be submitted to the planning department and deemed complete by the planning director by
no later than 4:00 p.m. on the specified allocation date. The first allocation date of a NROGO
annual allocation period shall be the last day of the fourth quarter ROGO allocation period,
except that for the first NROGO annual allocation period, the allocation date shall be January 1,
2001. The second allocation date for the current NROGO annual allocation period, if necessary,
shall be the last day of the second quarter ROGO allocation period.

(g) Board of County Commissioners action required: The Board of County
Commissioners shall adopt by resolution the total amount of non-residential floor area, which
may be made available for the annual allocation and the distribution of this allocation between
small and large size allocations after receiving recommendations from the Planning Commission
and planning director. The Planning Commission shall make its allocation recommendations to
the Board of County Commissioners at least ninety (90) days prior to the annual allocation date.
The Board of County Commissioners shall establish the annual maximum allocation, the
allocation to be made available for the first allocation period and the distribution between small
and large size allocations by no later than sixty (60) days prior to the allocation date.

(h) Annual allocation: The Board of County Commissioners may make available for
allocation all or part of the maximum annual allocation. This annual allocation may be
distributed between the two allocation dates.

Sec. 9.5.124.5. Application procedures for NROGO.

(a) Application for allocation: The planning department shall accept applications to enter
the NROGO system on forms provided by the planning director. The NROGO application form
must be accompanied by an approved building permit application in order to be considered in the
current annual allocation period. The application must state for which allocation category an
award is being sought, either two thousand five hundred (2,500) square feet or less, or more than
two thousand five hundred (2,500) square feet. The planning director shall review the NROGO
application for completeness. If the application is determined to be incomplete, the planning
director shall reject the NROGO application and notify the applicant of such rejection, and the
reasons therefore, within ten (10) working days. If determined to be complete, the application
shall be assigned a controlling date.

(b) Fee for review of application: Each NROGO application shall be accompanied by a
nonrefundable processing fee as may be established by resolution of the Board of County



